For most of 2009, the conventional wisdom in-
side and outside Washington was that a signifi-
cant health care reform bill would be signed into
law no later than February 2010, the start of the

primary season for the 2010 elec-
tions. Although there was always
some question about final pas-
sage of a bill — whether the
Senate’s Democratic leadership
would be able to retain support
for the legislation among more
conservative party members and
whether the more liberal House
would accept most of the Senate’s
provisions — most observers, in-
cluding me, assumed that a sign-
ing ceremony would take place
early this year. Then Massachu-
setts elected a Republican senator,
and now nothing is certain, de-
spite the public optimism of Pres-
ident Barack Obama and Demo-
cratic congressional leaders.

As Democrats assess paths for-
ward, only a few options seem

remotely realistic: changing some
provisions in the Senate bill to
attract at least one Republican
vote; using the budget-reconcilia-
tion process, which requires only
a simple majority for passage;
crafting a new, more circum-
scribed bill; or passing either mi-
nor pieces of health care legisla-
tion or nothing. This last option
seems the most likely outcome.
Democratic Senate leaders tried
to find ways to attract one or two
Republican votes early in 2009
but could not do so. Given the
ill will generated over the past
year, it seems unlikely that they
could do so now. Adding or de-
leting provisions to attract some
support from the opposing party
sometimes works, as it did with
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the stimulus bill, but is different
from crafting bipartisan legisla-
tion. That requires working with
members of both parties to de-
velop a joint legislative package,
like the bill proposed by Senators
Ron Wyden (D-OR) and Robert
Bennett (R-UT) in 2007.

The use of the budget-recon-
ciliation process continues to be
raised as a possibility. The attrac-
tion of this approach is that if a
reform package were cast as a
budget bill, it would require only
a simple majority for passage in
the Senate, the time allowed for
debate would be limited, and the
bill would not be subject to fili-
buster. However, there are at least
two major drawbacks: any provi-
sions that were not directly related
to the budget, such as insurance
reforms or changes to the deliv-
ery system, could be challenged
as not being germane; and the
use of reconciliation would prob-
ably further inflame a public that
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already believes this Congress
cuts too many special deals. It
thus seems a political nonstarter
to me, but Democrats continue to
discuss it as an option, so per-
haps it’s a viable strategy.

The third option is to create
a new, more limited bill, which
essentially means starting over.
This strategy seems unlikely to
be acceptable to Democrats, and
it’s hard to know whether Repub-
licans really want a new bill, ei-
ther, though they say they do. In
reality, there seems to be little in-
clination on either side to change
the positions already staked out.
Republican support has coalesced
around two different bills: the
Common Sense Health Care Re-
form and Affordability Act devel-
oped by the Republican House
leadership last July and the Co-
burn—Burr Patient Choice Act of
2009 sponsored by Senators Tom
Coburn (R-OK) and Richard Burr
(R-NC) and Congressmen Paul
Ryan (R-WI) and Devin Nunes
(R-CA). However, as happens too
often with Republicans and health
care, neither proposal was pur-
sued with the single-mindedness
and passion that characterizes
the Democratic pursuit of health
care reform.?

Furthermore, Democrats be-
lieve that they won the election
in part on the promise of major
health care reform and seem un-
interested in fundamentally chang-
ing their legislation despite polls
suggesting that at least a plural-
ity of the population doesn’t want
what has been passed.? The
drive to move forward is partic-
ularly forceful in the House,
where rules strongly empower the
majority and where Democrats
enjoy a 77-vote margin. Even so,
it took intense pressure from the
leadership to get a majority vote
(220 to 215) on the House re-
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form bill — a reminder that
there can be almost as much
difference within parties as be-
tween them when it comes to
health care reform.

Thus, the fourth option — no
significant reform — seems the
most likely outcome.

The issues that drove health
care reform — unsustainable in-
creases in health care spending,
unacceptable levels of patient
safety and delivery of clinically
appropriate care, and 15% of the
population without insurance cov-
erage — will not disappear just
because there’s a political im-
passe. So as frustrating as legis-
lators found the experience of
2009, they will still need to find
ways to make progress on these
issues.

The President can legitimately
claim to have already passed the
first round of health care reform
in 2009, with the renewal and ex-
pansion of the Children’s Health
Insurance Program and the health-
related provisions in the stimulus
bill, which included increased
funding for Medicaid, COBRA
subsidies, health information tech-
nology, and comparative-effective-
ness research.

Next steps should continue the
two-pronged approach of expand-
ing coverage and beginning to
reform the delivery system. For
example, coverage could be ex-
tended to all uninsured people
with incomes below the federal
poverty line, either through Med-
icaid or through some type of
negotiated insurance-purchasing
process. Since approximately one
third of the uninsured live below
the poverty line, this expansion
would require additional funding,
but far less than what was being
contemplated under the House or
Senate version of reform.

A second step could be an
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evidence-based strategy for med-
ical liability reform, an issue of
great importance to physicians
and hospitals and an important
enabler of cost containment. I
would propose that physicians
and institutions that agree to
adopt a set of patient-safety mea-
sures developed by the Institute
of Medicine and that follow the
clinical guidelines and protocols
developed by the relevant medi-
cal societies or by a group of
clinical representatives convened
for that purpose should be
granted immunity from liability
unless there are provable charg-
es of criminal negligence. This
strategy of pairing liability re-
form with evidence-based medi-
cine rather than relying on arbi-
trary caps on malpractice awards
might appeal to Democrats as
well as Republicans.

Third, some of the current leg-
islation’s interesting pilot studies
involving delivery-system reforms
should be included in future leg-
islation. Examples include bun-
dled-payment programs, in which
a single payment covers all ser-
vices for an episode of care, and
programs that encourage the for-
mation of accountable care or-
ganizations, which allow physi-
cians and hospitals to share the
cost savings resulting from bet-
ter care management.

Fourth, changes must be made
to the way Medicare pays physi-
cians. It is hard to imagine re-
forming the delivery system
without reforming physician reim-
bursement. The current system,
in which physicians bill Medicare
using more than 8000 diagnostic
and procedural codes, encourages
the delivery of fragmented care
and makes it impossible to re-
ward physicians who provide in-
tegrated, high-quality care at a
reasonable cost. Pilot programs
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testing new reimbursement sys-
tems must be started as soon as
possible.? Until Congress is pre-
pared to replace the current pay-
ment system, it should provide
no more than short-term relief
from the sustainable growth rate’s
pressures on fees. Otherwise,
change will never occur.

It may be premature to draw
conclusions from the past year,
but one lesson already seems
clear. When it comes to social
legislation, Americans prefer in-
cremental reform. Twice in re-
cent memory, the United States
has attempted “big bang” health
care reform, with massive chang-
es in many dimensions of health
care. Although there are many
important differences between
current proposals and those of
1993, including how the legisla-
tion was developed, it is hard
not to conclude that the amount
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of change being contemplated
exceeds the comfort level of many
Americans. This shouldn’t be
surprising, given that almost 75%
of Americans report being satis-
fied or very satisfied with their
own care and insurance.

This resistance to major over-
haul means that we need to think
about health care reform in terms
of discrete blocks of change —
though not necessarily small ones.
Yes, this approach will make re-
form more complicated: many of
the pieces are interconnected.
Some would argue that the cur-
rent bills are in fact incremental
— focusing primarily on expand-
ing coverage over several years,
while doing little to address
health care’s other challenges
— but any bill that costs about
$1 trillion and includes as much
change as these do is not incre-
mental. And truly incremental
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reform seems to be the only vi-
able strategy. This fact and the
realization that the United States
has to get serious about slowing
spending may be, to borrow a
phrase from Al Gore, health care’s
inconvenient truths.
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